SOLAR FOR ALL - DAVIS-BACON TERMS
AND CONDITIONS

NATIONAL SOLAR FOR ALL NETWORK

What: This document covers the EPA Specific Solar for All (SFA) Terms and Conditions
applicable to SFA programs and projects with respect to Davis-Bacon standards.

Who: It can be used as reference for grantees, both prime and subrecipients, contractors,
solar manufacturers, administrators, and other stakeholders involved in program
implementation to understand the details of the rules as written by EPA. Additional
information is available on the CESA website to help introduce those who are not familiar
with it to Davis Bacon before delving into these rules, as well as resources to get started
with compliance processes and systems.

Specific Terms and Conditions, Section Ill.J.1 - Additional Programmatic
Terms and Conditions, Labor and Equitable Workforce Development
Requirements, Davis-Bacon and Related Acts (DBRA)

1. Davis-Bacon and Related Acts (DBRA)

A. Program Applicability

As provided in Section 314 of the Clean Air Act (42 USC § 7614) (DBRA), Davis-Bacon Act
(42 USC §§ 3141-3144) labor standards apply to projects assisted by grants and
cooperative agreements made under the Greenhouse Gas Reduction Fund. Accordingly, all
laborers and mechanics employed by contractors or subcontractors on projects assisted
under this Award Agreement shall be paid wages at rates not less than those prevailing
for the same type of work on similar construction in the locality as determined by the
Secretary of Labor in accordance with 40 USC Subtitle I, Part A, Chapter 31, Subchapter
IV (Wage Rate Requirements). Under the Greenhouse Gas Reduction Fund, the relevant
construction type and prevailing wage classifications would be “Building” or
“Residential.” The Secretary of Labor’s wage determinations are available at
https://sam.gov/content/wage-determinations.

Under the Greenhouse Gas Reduction Fund, Davis-Bacon and Related Act requirements
apply to forms of Financial Assistance that directly fund and are directly linked to specific
construction projects that were not completed prior to the execution of the final binding
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documentation governing the use of the Financial Assistance. The Recipient must ensure
that any construction work financed in whole or in part with such Financial Assistance, as
defined in these Terms and Conditions, provided under this agreement complies with
Davis-Bacon and Related Act requirements and the requirements of these Terms and

Conditions.

Note, however, that under the Greenhouse Gas Reduction Fund, Davis-Bacon and Related
Act requirements do not apply to any form of Financial Assistance which meets any of the

following criteria:

e Financial Assistance which exclusively funds pre-construction (e.g. permitting or
design work) or post-construction activities (e.g. subsidies for subscriptions to

already constructed solar assets).

e Financial Assistance which serves end-users who are individual homeowners or
tenants of single-family homes or multifamily buildings when these individual end-
users ultimately select the contractor(s) and execute the contract(s) for the
construction work, as opposed to the Recipient, Subrecipient, or a contractor hired

by the Recipient or Subrecipient.

e Financial Assistance which serves end-users who meet the definition of Federally
Recognized Tribal Entities, as defined under this Assistance Agreement, when
these Federally Recognized Tribal Entities ultimately select the contractor(s) and
execute the contract(s) for the construction work, as opposed to the Recipient,
Subrecipient, or a contractor hired by the Recipient or Subrecipient.

e Financial Assistance which serves any end-user when such Financial Assistance is
less than $250,000 for a project and the end-user ultimately selects the
contractor(s) and executes the contract(s) for the construction work, as opposed to
the Recipient, Subrecipient, or a contractor hired by the Recipient or Subrecipient.

If the Recipient encounters a situation that presents uncertainties regarding DBRA
applicability under this Assistance Agreement, the Recipient must discuss the situation
with the EPA Project Officer before authorizing work on the project.

In the event that a periodic project site visit, audit, or routine communication with a
Subrecipient, Program Beneficiary, contractor, or subcontractor determines any instances
of non-compliance or potential non-compliance with the requirements of this Term and
Condition or the Davis-Bacon and Related Act, the Recipient agrees to promptly inform
the EPA Project Officer for possible referral to the U.S. Department of Labor for guidance

or enforcement action.
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Consistent with the definitions at 29 CFR § 5.2, the term “construction” refers to all types
of work done on a particular building or work at the site of the work by laborers and
mechanics employed be a contractor or subcontractor. Additional guidance is available in
the definition of the term “building or work” in 29 CFR § 5.2.

B. Davis-Bacon and Related Acts

Davis-Bacon and Related Acts (DBRA) is a collection of labor standards provisions
administered by the Department of Labor, that are applicable to grants involving
construction. These labor standards include the:

e Davis-Bacon Act, which requires payment of prevailing wage rates for laborers
and mechanics on construction contracts of $2,000 or more;

e Copeland “Anti-Kickback” Act, which prohibits a contractor or subcontractor from
inducing an employee into giving up any part of the compensation to which he or
she is entitled; and

e Contract Work Hours and Safety Standards Act, which requires overtime wages to
be paid for over 40 hours of work per week, under contracts in excess of $100,000.

C. Recipient Responsibilities When Entering Into and Managing Contracts:
a. Solicitation and Contract Requirements:

i. Include the Correct Wage Determinations in Bid Solicitations and
Contracts: Recipients are responsible for complying with the procedures
provided in 29 CFR 1.6(b) when soliciting bids and awarding contracts.

ii. Include DBRA Requirements in All Contracts: Include “By accepting this
contract, the contractor acknowledges and agrees to the terms provided
in the DBRA Requirements for Contractors and Subcontractors Under
EPA Grants.”

b. After Award of Contract:

i. Approve and Submit Requests for Additional Wages Rates: Work with
contractors to request additional wage rates if required for contracts
under this grant, as provided in 29 CFR 5.5(a)(1)(iii).

ii. Provide Oversight of Contractors to Ensure Compliance with DBRA
Provisions: Ensure contractor compliance with the terms of the contract,
as required by 29 CFR 5.6.
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D. Recipient Responsibilities When Establishing and Managing Additional Subawards:

a.

Include DBRA Requirements in All Subawards (including Loans): Include the
following text on all Subawards under this grant: “By accepting this award, the
EPA Subrecipient acknowledges and agrees to the terms and conditions
provided in the DBRA Requirements_for EPA Subrecipients.”

Provide Oversight to Ensure Compliance with DBRA Provisions: Recipients are
responsible for oversight of Subrecipients and must ensure Subrecipients comply
with the requirements in 29 CFR 5.6.

Provide Oversight to Ensure Compliance with Participant Support Cost
Requirements: Recipients are responsible for oversight of Subrecipients and
must ensure that Subrecipients comply with the requirements in subsection E,
below.

E. Recipient/Subrecipient Responsibilities When Managing Participant Support Costs to

Program Beneficiaries

When DBRA is applicable, Financial Assistance provided in the form of a Participant

Support Cost to a Program Beneficiary shall include the following text:

“IName of Recipient/Subrecipient providing the Financial Assistance] retains the following

responsibilities for all contracts and subcontracts assisted by this [form of Financial

Assistance]:

a. Solicitation and Contract Requirements:

©)

i. Include the Correct Wage Determinations in Bid Solicitations and
Contracts: “[Name of Recipient/Subrecipient providing the Financial
Assistance] is responsible for ensuring that any contracts or subcontracts
made by Program Beneficiaries and/or assisted by Participant Support
Costs comply with the procedures provided in 29 CFR 1.6(b) when
soliciting bids and awarding contracts.

ii. Include DBRA Requirements in All Contracts: Include the following text
“By accepting this contract, the contractor acknowledges and agrees to
the terms provided in the DBRA Requirements for Contractors and
Subcontractors Under EPA Grants.”
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b. After Award of Contract:

i. Approve and Submit Requests for Additional Wages Rates: Work with
contractors to request additional wage rates if required for contracts
under this grant, as provided in 29 CFR 5.5(a)(1)(iii).

ii. Provide Oversight of Contractors to Ensure Compliance with DBRA
Provisions: Ensure contractor compliance with the terms of the contract,
as required by 29 CFR 5.6.

The contract clauses set forth in this term and condition, along with the correct wage
determinations, will be considered to be a part of every prime contract covered by Davis-
Bacon and Related Acts (see 29 CFR 5.1), and will be effective by operation of law,
whether or not they are included or incorporated by reference into such contract, unless
the Department of Labor grants a variance, tolerance, or exemption. Where the clauses
and applicable wage determinations are effective by operation of law under this
paragraph, the prime contractor must be compensated for any resulting increase in wages
in accordance with applicable law.

F. DBRA Compliance Monitoring Requirement

Reasonable and necessary costs for DBRA compliance are allowable and allocable grant
costs. Such costs include, but are not limited to, the procurement of a payroll reporting
and compliance management software product to meet the documentation and reporting
requirements under 29 CFR 5.5(a)(3)(ii) for all construction projects assisted under this
award.

1. Compliance with Federal Statutes and Regulations

The Recipient agrees to comply with other applicable federal statutes and regulations
related to labor and equitable workforce development as well as to enforce compliance
with Subrecipients, contractors, and other partners (e.g., by including such provisions in
contractual agreements). This includes but is not limited to applicable health and safety
regulations as administered by the Occupational Safety and Health Administration.

2. Free and Fair Choice to Join a Union

In accordance with Executive Order 14082 (Implementation of the Energy and
Infrastructure Provisions of the Inflation Reduction Act of 2022), the Recipient agrees to
design and implement a policy to increase high-quality job opportunities for American
workers and improving equitable access to these jobs, including in traditional energy
communities, through the timely implementation of requirements for prevailing wages and
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registered apprenticeships and by focusing on high labor standards and the free and fair
chance to join a union.

In accordance with the EPA General Terms and Conditions, grant funds may not be used to
support or oppose union organizing, whether directly or as an offset for other funds.
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